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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
X
Index No.

MARCHELLO THE JEWELER INC.
Plaintiff,

Summons

-againstINSTAGRAM, LLC, FACEBOOK INC.
META PLATFORMS, INC.

PLAINTIFF DESIGNATES QUEENS
COUNTY AS A PLACE OF TRIAL

Defendant.
X
To the above named Defendant
PLEASE TAKE NOTICE THAT YOU ARE HEREBY SUMMONED to
Appear in the Supreme Court of the State of New York, County of Queens at 88-11 Sutphin
Blvd, Queens, NY 11435, to answer the complaint of the herein named Plaintiff and to serve
a copy of your answer on the plaintiff at within the time provided by law; within 20 days
after the service of this summons, exclusive of the days of service, or 30 days after service is
complete if this summons is not personally delivered to you within State of New York. In the
case of your failure to appear or answer, Judgment will be taken against you by default for
The relief demanded in this complaint.
Defendants address: INSTAGRAM LLC,
FACEBOOK IC., AND META PLATFROMS
INC.
1601 WILLOW ROAD
MENLO PARK, CA 94025

Plaintiff’s address: MARCHELLO THE
JEWELER INC.
89-02 165TH STREET, BOOTH J-22
JAMAICA, NY 11432

Dated: Manhasset, New York
March 4, 2022

By:
LAW OFFICES OF DIANA RUBIN
Diana Rubin Esq.
Attorney for Plaintiff
1129 Northern Blvd, Suite 404
Manhasset, NY 11030

Tel (212) 603-9334
Fax (516) 272-4171
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
X

Index No.

MARCHELLO THE JEWELER INC.
Plaintiff,
-against-

VERIFIED COMPLAINT

INSTAGRAM, LLC, FACEBOOK INC.
META PLATFORMS, INC.
Defendant.
X

Plaintiff, Marchello the Jeweler Inc. (hereinafter “Marchello” or “Plaintiff’), by its attor
ney Diana Rubin, alleges against defendants Instagram LLC, Facebook Inc., and Meta Platforms,
Inc., (hereinafter “Instagram”, “Facebook”, “Meta” respectively or collectively “Defendants”)
(Defendants and Plaintiff together referred to as “Parties”) alleges upon information and belief.
THE PARTIES
1. Plaintiff is a corporation duly organized under the laws of the State of New York, with its
principal place of business in the State of New York. Plaintiff is a reputable merchant trading
in Diamond Jewelry, in its physical location in the State of New York, and also on various
online platforms.
2. Upon information and belief Defendants are foreign corporations duly organized under the
laws of the State of California. All Defendants are authorized to conduct business in the State
of New York.
3. Instagram, and Facebook are social Media Platforms that are being utilized by the general
public around the globe, and are treated as one entity.
NATURE OF THE CASE AND STATEMENT OF FACTS
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4. As of the year of 2014 Plaintiff has been a loyal account holder with Instagram.
5. Plaintiff developed and improved its Instagram page under a username of Marchellothejeweler (“Account”).
6. Plaintiff’s years of efforts and persistency resulted in a successful Instagram Page (Page”)
with approximately Three Hundred and Forty Three Thousand (343,000) followers.
7. Plaintiff utilized its Instagram page to promote its image, brands and merchandise.
8. Plaintiff’s majority of business and sales were derived from its Instagram Page that Plaintiff
had been developing for so many years.
9. Throughout the years, Plaintiff, had been following Instagram’s Community Guidelines, and
other guidelines as set forth by Instagram, to the best of its ability.
10. On or about the year of 2018, Plaintiff’s Account was hacked. The hacker took control of
Plaintiff’s Account by sending an email to the Plaintiff feigning it to be Instagram, directing
plaintiff to take certain actions.
11. Plaintiff, unsuspecting of the deceit, followed “Instagram’s” directives, and immediately
thereafter lost control over Facebook account, Instagram account, email account/s, and its
phone.
12. The hacker demanded money from the Plaintiff to relinquish control of the above listed ac
counts.
13. Plaintiff notified the Defendants of the incident, but the Defendants were unresponsive.
When the Defendants responded to Plaintiff’s messages/emails, which was/is the only means
of communication with the Defendants, they were not helpful, and refused to take actions.
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14. In the interim the hacker, due to Defendants’ inaction, was scamming the public, by alleged
ly running sales on Plaintiff’s items and “selling” the items in exchange for bitcoins, untraceable crypto currency. Plaintiff’s followers were swindled by the hacker because of Instagram’s inaction.
15. On November 21, 2018, Plaintiff filed an action, and an Emergency Order to Show Cause
with a Temporary Restraining Order ordering Instagram to take down Plaintiff’s account,
captioned Marchello The Jeweler Inc. v. Instagram a/k/a Facebook Inc., Index No.
717916/2018, the court granted Plaintiff’s relief and protected the public from the fraud per
petrated by the hacker with Instagram’s indifference .
16. To this day Plaintiff is dealing with the ramifications caused by the 2018 incident. Plaintiff’s
reputation and trust worthiness was diminished in the eyes of the public. Until this very day
Plaintiff is working to recoup its blemished good name/reputation.
17. The recent incident of January 2022, demonstrates again Instagram’s indifference.
18. On or about January 26, 2022 Plaintiff came across a video, involving a gem theme where a
bartender was creating a drink by carving an ice cube into the shape of a Diamond (“Video”).
Plaintiff found it entertaining and thought that his followers might like is as well so plaintiff
had reposted the video.
19. Unknown to the Plaintiff, the background music was allegedly subject to a copyright which
Instagram used a pretense to take Plaintiff’s account down completely.
20. Plaintiff is in the jewelry trade, plaintiff trades in custom jewelry/high end jewelry. Plaintiff
had absolutely no interest in the background music presented in the video, and reposted it
video solely because of the diamond carved ice which is related to its business.
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21. Defendant, Instagram, took down Plaintiff’s Account, as a result of Plaintiff’s revenues had
dropped by over 99%.
22. Plaintiff employees over twenty (20) employees that assist Plaintiff with Instagram related
Jewelry sales.
23. Now that the Plaintiff lost over 99% of sales, the employees are at risk of being laid off from
Plaintiff’s employment.
AS PER THE FIRST CAUSE OF ACTION
DECLARATORY JUDGEMENT
24. Plaintiff repeats and realleges each and every allegation set forth in the prior paragraphs.
25. Instagram, removed, the video and thereafter suspended Plaintiff’s account, starting that
video’s background music is subject to a copyright, plaintiff did not object.
26. Plaintiff, filed an appeal, requesting to have its account reinstated, as plaintiff did not object
to have the disputed content removed from his Page.
27. Nonetheless, Instagram, did not reinstate nor responded to plaintiffs repeated request.
28. On February 4, 2022 the undersigned sent a letter to Defendants explaining the situation and
requesting Instagram to reinstate Plaintiff’s Account, the request fell to deaf ears. Even
though Defendants received the undersigned correspondence, they did not respond in any
way whatsoever.
29. Instagram’s terms of use in part state the following “Content Removal and Disabling or
Terminating Your Account.. . We can refuse to provide or stop providing all or part of
the service to you (including terminating or disabling your access to the Meta Products and
Meta Company Products) immediately to protect our community or services, or if you create
risk or legal exposure for us, violate these Terms of Use or our policies (including our Insta-
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gram Community Guidelines), if you repeatedly infringe other people's intellectual property
rights, or where we are permitted or required to do so by law.”
30. Per instagram’s own term of use, Plaintiff’s account can be terminated ONLY if Plaintiff repeatedly infringes on other people intellectual property right.
31. Plaintiff did not repeatedly infringe on other people’s intellectual property, rather there was
an isolated incident that triggered the suspension/termination of Plaintiff’s account.
32. Plaintiff seeks declaratory judgment that Instagram must reinstated Plaintiff’s account imme
diately as plaintiff did not “repeatedly infringe other people's intellectual property rights”.
AS PER THE SECOND CAUSE OF ACTION
PERMENANT INJUNCTIVE RELEIF
33. Plaintiff repeats and realleges each and every allegation set forth in the prior paragraphs.
34. Plaintiff requests a permanent injunction directing Defendants to restore Plaintiff’s Account,
prohibiting Defendants from removing Plaintiff’s Account, arbitrarily and capriciously, ab
sent Plaintiff’s intentional violation of Defendants’ Terms and Use, and in such circumstance
provide defendant with 10 days notice to cure.
35. Plaintiff devoted valuable time and effort to create, develop, sustain and grow its Page. Plain
tiff’s currently has Three Hundred and Forty Three Thousand (343,000) followers.
36. Plaintiff’s, and Plaintiff’s twenty (20) employees, their families and those who depend on
them, their livelihood depends on this page, unless Plaintiff’s Page is restored immidialaty,
obtain a verification by Instagram, and remains active, Plaintiff will be forced to lay off all or
most of its employees.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that the Court:
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37. .Enter judgment according to the declaratory relief sought;
38. Enter a permanent injunctive relief, prohibiting Defendants from removing its page, arbitrari
ly and capriciously and without 10 days notice to cure.
39. Award Plaintiff its costs, and attorneys fees in this action;
40. Enter such other further relief to which Plaintiff may be entitled as a matter of law or equity,
or which the Court determines to be just and proper.
Dated: Manhasset, New York
March 4, 2022
By:

THE LAW OFFICE OF DIANA RUBIN
Diana Rubin Esq.
Attorney for Plaintiff
MARCHELLO THE JEWELER INC
1129 Northern Blvd, Suite 404
Manhasset, NY 11030
Tel (212) 603-9334
Fax (516) 272-4171
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
X

MARCHELLO THE JEWELER INC.

Index No.

Plaintiff,
-against-

VERIFICATION

INSTAGRAM, LLC, FACEBOOK INC.
META PLATFORMS, INC.
Defendant.
X

Mark Zavulunov, being duly sworn, deposes and says:
I am the manger and operator of Marchello The Jewler Inc., the Plaintiff in the above-entitled
action. I have read the foregoing Complaint and know the contents thereof. The same are true to
my knowledge, except as to matters therein stated to be alleged on information and belief and as
to those matter, I believe them to be true.
To the best of my knowledge, information and belief, formed after an inquiry reasonable under
the circumstances, the presentation of these papers or the contentions therein are not frivolous as
defined in Subsection (c) of Section 130-1.1 of the Rules of the Chief Administrative Judge (22
NYCRR)

Mark Zavulunov
manger and operator of Marchello The Jewler Inc.
Defendant

Sworn to before me this
February"
, 2022
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